
 

 

 
 
 
 
 March 8, 2010 
 
 
 
 
Larry Larson, ASFPM Executive Director 
Doug Bellomo, FEMA Risk Analysis Division 
Ryan Pietramali, FEMA Region VIII 
 
Subject:  Non-levee Embankments   VIA EMAIL 
 
Dear Colleagues: 

The meeting notes from the October 6, 2009, Operating Partners Meeting included an action item seeking 
local experience related to non-levee embankments.  The purpose of this letter is to add CASFM’s voice 
to the discussion.  Several of our members have been affected by this evolving issue.  The highest profile 
case in Colorado has been focused on the Fort Collins railroad embankment at Spring Creek.  The 
CLOMR for a downstream development was recently approved.  Supporting documents for that decision 
included a letter of reasonable assurance (statement of base flood protection), stamped and sealed by a 
Colorado professional engineer.  However, CASFM is not commenting on the specifics of the Fort 
Collins case, rather we would like to offer several observations and recommendations related to non-levee 
embankments in general.  The Colorado Water Conservation Board has also corresponded on this subject 
with FEMA Region VIII, letter attached. 

First of all, the definition of non-levee embankments needs clarification.  Procedure Memorandum (PM) 
No. 51, dated February 27, 2009, reiterated the levee definition from 44 CFR Section 59.1.  The PM goes 
on to discuss non-levee embankments, such as highways and railroads, but does not make a distinction 
between embankments that run parallel to flooding sources as opposed to perpendicular.  For example, for 
a perpendicular embankment that was designed for regional flood control, would 44 CFR Section 65.10 
apply? 

Secondly, the PM discusses a procedure for communities that are due to receive updated maps as a result 
of a non-levee embankment to undertake further study.  The PM lacks clarity on what further study might 
entail.  This lack of clarity surrounds the entire non-levee embankment issue.  We understand it is very 
difficult for FEMA to anticipate every situation and answer with written regulations.  However, the vast 
majority of situations could be addressed by dealing with highway and railroad embankments.  FEMA 
could issue a guidance document, similar to TB 10-01, Reasonably Safe from Flooding.  The guidance 
document could cover such issues as definitions, when should an embankment be flagged for concern, 
how should risk and residual risk be identified, how should peak flood flow attenuation be addressed and 
so forth.  Guidance on supporting documentation for the different scenarios mentioned would be 
enormously helpful. 

















LEVEE CERTIFICATION

Approved by the Energy, Environment and Water Policy Committee on December 10, 2008 
Approved by the Policy Review Committee on December 12, 2008 
Adopted by the Board of Direction on January 25, 2009

WHEREAS, a fundamental canon of the Code of Ethics of the American Society of Civil Engineers (ASCE) declares that engineers shall hold 
paramount the safety, health, and welfare of the public.

WHEREAS, the solution to levee safety and flood-risk reduction must be developed within the complex context of community development, land 
use, building codes, emergency preparedness (especially warning, evacuation, and risk communication).

WHEREAS, levee accreditation by the Federal Emergency Management Agency (FEMA) is a technical finding for the National Flood Insurance 
Program (NFIP) that is not in any way a representation that any accredited levee will provide for the safety, health, and welfare of the public.

WHEREAS, in order for FEMA to accredit a levee on its NFIP maps a Professional Engineer must certify that the system complies with all the 
requirements established by FEMA at 44 CFR 65.10 (b)1 through (b) 7 or a federal agency with levee design and construction qualifications 
may certify that the levee has been adequately designed and constructed to provide protection against the base flood (a flood which has a 
one percent annual chance of occurrence, often called the 100-year flood).

WHEREAS, there is a vast difference between a document that FEMA uses to prepare NFIP rating maps and a document that is prepared by a 
Professional Engineer, based on the appropriate standard of care, that assesses the risk to the public safety, health, and welfare posed by a 
flood-risk-reduction system such as a levee.

WHEREAS, the FEMA rule mandating certification of non-federal levees requires a Professional Engineer to certify a document that inadvertently 
might mislead the public with respect to public safety and place the engineer in serious ethical and legal jeopardy is contrary to the ASCE 
Canon of Ethics and good public policy.

THEREFORE BE IT RESOLVED that ASCE recommends that FEMA amend the regulation at 44 C.F.R. 65-10 that requires a Professional 
Engineer's certification to make clear that such certification applies solely to the development of NFIP insurance rates.

BE IT FURTHER RESOLVED that ASCE encourages FEMA to develop and adopt a hazard-ranking system for NFIP rating maps that is based on 
either a) the maximum flood that will likely be experienced in an area (the Probable Maximum Flood) or b) a carefully developed plan of 
community development, land use, building codes, emergency preparedness (especially warning, evacuation, and risk communication), as 
well as an efficient and orderly system of indemnification for the inevitable losses when levees fail or are overtopped.

BE IT FURTHER RESOLVED that ASCE encourages its members, FEMA, state and local government, as well as all other stakeholders in 
community development, to communicate directly to the public in the clearest possible terms the risk that floods pose to any community so 
that the community may use that risk information for the purposes of planning for appropriate development, land use, building codes, and 
emergency preparedness. This risk communication is especially important in situations such as levee construction where the community is 
often emboldened by an erroneous sense of security to greatly increase development in areas protected for a time by levees; and at the 
same time the consequences of such failure have dramatically increased due to flood depth and velocities which accompany such failures.
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