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The Association of State Floodplain Managers (ASFPM) has developed a series of documents which recommend a “No Adverse Impact” (NAI) approach to Hazard Mitigation, Disaster Preparedness and floodplain management. This approach is extremely important to helping sort out legal issues swirling around how far State and local government can go in regulating construction in flood hazard areas before there are serious legal complications.

Since the late 1980’s there have been a series of cases from the United States Supreme Court which have confused many people about the point at which land use regulations so restricts the rights of a landowner that a compensable taking of property has occurred under the Fifth Amendment to the Constitution. These cases are usually referred to as “Taking Issue” Cases.

In 2005, the Unites States Supreme Court unanimously issued an important ruling Lingle v. Chevron, 544 US 528, 125 S. Ct 2074 (2005) which significantly clarifies “Takings” Jurisprudence. In Lingle, the Court held that there is a four part test for determining if a regulation is a Taking: a) Physical Intrusion; b) Denial of "all economically beneficial use; c) A significant, but not complete denial of beneficial use;  d) A land use exaction which has little or no relationship between the exaction and the articulated government interest; e) In addition Justice Kennedy noted in concurring with the unanimous Court that the decision did not foreclose the possibility of litigating a regulation which was "so arbitrary or irrational as to violate due process." This decision, by the Nation’s highest Court is enormously supportive of fair and thoughtful “No Adverse Impact” regulation.

There is a loosely organized coalition of groups in the US often referred to as the “Property Rights Movement.” This coalition is comprised of individuals and groups who often have conflicting purposes, philosophies and interests but who unite behind one unifying thought, an almost Jeffersonian belief in the sanctity of an individual’s “civil right” to do as they like with their land. These folks basically hate government land use regulation, are frequently well financed and often ready to litigate. Many members of this coalition view efforts to regulate land as a direct threat to their constitutionally protected rights of “liberty and the pursuit of happiness.” Because of their fervent belief in their “civil rights” there groups are deeply committed and are not going to just go away. Properly applied, and reasonably explained, No Adverse Impact Floodplain Management can be shown to meet the concerns of the Property Rights Movement.

All this has led to serious concern and uncertainty on the part of Planners and other Regulators as to just what extent property can be fairly, properly and legally regulated.

In cooperation with the ASFPM the Author has both authored and co-authored a series of publications available at the ASFPM web site: www.floods.org; as well as developed and presented a series of pro bono lectures and Workshops around the country to:

 a) Review the truly ancient legal roots of the “No Adverse Impact” Floodplain Management concept;

 b) Demonstrate how using the “No Adverse Impact” standard avoids much, if not all, the uncertainty surrounding the US Supreme Court’s Taking Issue Cases;

 c) Clearly demonstrate that the long standing property rights principles overwhelmingly support “No Adverse Impact” based regulation of hazardous areas;

 d) Challenge Planners and Regulators to be bold in regulating hazardous locations but at the same time, to be fair and sensitive to the deep and abiding concerns of the Property Rights movement. Failure to recognize the deep passion for “civil rights” on the part of some members of this movement could lead to their success in becoming a successful “civil rights” struggle which changes ancient doctrines of property rights in such a way as to seriously erode the capability of government to regulate hazardous areas.

e) Demonstrate that a “No Adverse Impact Approach” is not anti-development; but rather significantly protects the Property Rights of everyone in the community by providing a fair and pragmatic foundation for safe and proper development. This safe foundation in turn should lead to the creation of a sustainable community which includes housing and other community facilities which are decent, safe, sanitary and affordable.

The first of these lectures was presented at the 2004 National Hazards Conference in Boulder, Colorado. Over thirty lectures and Workshops have since been deployed around the country to organizations as varied as the American Planning Association; the Academies of Science, Disasters Roundtable; the Association of State Floodplain Managers National Conferences; the National Association of Flood and Stormwater Management Agencies; and the Center for American and International Law-American Bar Association. 

For further information see the Association of Floodplain Managers website in the “No Adverse Impact” area at www.floods.org.

